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1 Corporate Structures  

1.1 Background 

Foreign investors usually choose to establish an Italian company to carry on their Italian 

businesses. The most common type is a private limited company / known as a società a 

responsabilità limitata, or S.r.l. 

There are several alternative forms of corporation under Italian law:  

• the public limited company (Società per azioni - SpA); 

• the private limited liability company (Società a responsabilità limitata – Srl); 

• the simplified limited liability company (Società a responsabilità limitata 

semplificata – Srls); 

• the partnership limited by shares (Società in accomandita per azioni - Sapa). 

There are a number of other types of partnerships/co-operatives available for use as 

trading vehicles but these are more suited to situations where the shareholders are 

individuals rather than corporates or in the context of a group of companies. 

 

1.2 The Srl and SpA 

Both SpA’s and Srl’s give shareholders limited liability and they will not be liable for 

the debts or losses of the company. Italian law does however provide that shareholders 

must re-capitalise the company where losses have caused the capital to fall below the 

legal minimum.   

The Srl differs from the Spa in that the regulations for corporate governance are less 

strict than those applicable to an Spa.  An Srl does not need (unless it exceeds certain 

thresholds in terms of share capital, assets, turnover and headcount) to appoint a board 

of statutory auditors or appoint an external auditor. The board of statutory auditors is a 

supervisory body responsible for oversight of the company’s management and ensuring 

that the company is compliant with relevant legislation – tax, health and safety, data 

protection.  

 

1.3 Simplified Srls 

The simplified limited liability company (S.r.l.s.) is a form of Srl recently introduced 

by the legislator to promote entrepreneurship. Only individuals not bodies corporate or 

other entities can be members S.r.l.s.  

Unlike the "normal" S.r.l. there is a minimum share capital of 1 euro and a maximum 

of 9,999.99 euro. The capital must be fully paid in at the time of incorporation. The 

deed of incorporation must be drawn up by a notary public in accordance with standard 

model by-laws provided for by law which cannot be modified. 
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1.4 Shares v Quota 

The interest of a member of a Srl is, in the 

Italian language, described as a “quota”. This 

distinguishes the Srl from a Spa. A member’s 

interest in an SpA is represented by a 

certificate showing the number of shares held. 

A shareholder (sometimes described in English 

as a quota holder) does not receive any 

certificate of ownership – their share of the 

company is evidenced by the register of 

shareholders, one of the statutory ledgers an 

Italian company is required to maintain.  

Apart from some limited restrictions under 

Italy’s reciprocity laws, which limit 

individuals or corporations of certain countries 

that do grant reciprocal rights to Italian 

individuals or corporations, non-Italian 

resident individuals and corporations can 

become members of Srls and Spa’s. 

Spa and Srls must be incorporated with a 

minimum capital. 

 

1.5 Sole Shareholder 

Both the Srl and Spa can have a single 

share/quota-holder.  Where there is single 

share/quota-holder, the share capital must be 

fully paid in (10,000 Euros for an Srl, 50,000 

for an SpA).  

 

1.6 Directors 

1.6.1 Nationality 

An Italian company may appoint a director who is not an Italian citizen or who is 

resident outside Italy. There are some restrictions under Italy’s reciprocity laws, in a 

few limited cases, for nationals of countries who do not permit Italian citizens to sit on 

the boards of companies constituted in those countries. All directors of an Italian 

company must possess an Italian fiscal code number and digital signature.  The 

allocation of an Italian fiscal code number does not in itself give rise to a liability to 

Italian tax..  A director who is resident abroad must designate an address in Italy 

(“domicilio”) for service of documents. 

1.6.2 Appointment 

A director is appointed by the shareholders either on constitution or in general  meeting 

(the “assemblea”). The shareholders also determine the remuneration.  

Unless the company has a sole director, the shareholders also appoint the President or 

Chairman of the Board (“Presidente”). It is then up to the board to delegate powers to 

We at Quorum can help you with 
all your company formation needs, 
including 

• delegations of authority, 

getting fiscal codes/digital 

signatures for directors 

• organising the company 

set up, and first board 

meeting to delegate 

powers to individual 

directors. 

• using our offices as service 

address for directors 

(domicilio) 

• setting up the statutory 

and management 

accounting systems 

Please contact us for further 
information 
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individual board members – a board member with delegated powers is often referred to 

as a “managing director.  

1.6.3 Directors’ Powers 

A fundamental feature of the relevant Italian law is that a director of a Srl or Spa only 

has powers to represent the company to the extent that those powers have been expressly 

delegated to him or her by the board at a duly convened meeting of the directors or by 

valid written resolutions.  The minutes of such a meeting or the written resolution must 

be filed with the Business Registry maintained by the local Chamber of Commerce and 

is therefore on public record. Third parties, especially suppliers such as banks, leasing 

companies, are therefore able to check the public record to verify that the person dealing 

with them as director possess the necessary powers to bind the company.   

The drafting of the minutes of a meeting of (or written resolution of the) directors is 

therefore a fundamental part of getting a company set up and running.  It will likely be 

necessary to find a balance between a wide delegation of powers to ensure that day to 

day business is not compromised by the need to call a board meeting or prepare a written 

resolution to authorise a particular transaction, while ensuring that the board fulfils its 

statutory duty to oversee the 

operations of individual 

directors. 

The delegation of powers is 

typically divided into two 

broad categories. Powers of 

“extraordinary” administration 

are often reserved to the board 

acting a whole.  These will 

encompass significant 

transactions such as disposing 

of the business or a business 

division, selling or acquiring real estate or entering into long term leasing or financial 

commitments, hiring of senior managerial staff.  

Indeed, some transactions such as mergers or de-mergers, need specific approval by the 

shareholders. Powers of ordinary administration mainly consist in carrying out day to 

day transactions, short term supply contracts, hiring of staff at lower levels. It is possible 

to set financial limits (which should also be reflected in the signing authorities 

communicated to the bank) and determine whether signatory powers must be exercised 

jointly or with the sole signature of an individual director. It is possible to limit the 

powers to a director’s sphere of functions, e.g. limit the powers of the marketing director 

to marketing functions but this needs to be done with care. A third party dealing with 

that marketing director is not necessarily able to decide whether a proposed course of 

action falls within the definition of “marketing”, and so it may be necessary to prepare 

and approve a specific resolution for a specific transaction. 

An important exception to the general rule that a director of a company has no power 

to bind the company, except as specifically delegated by the board, is where there is a 

Sole Director or for the President.    

A sole director or the President have powers to represent the company by operation of 

law.  However, these tend to be powers of a more “passive “in nature, such as the power 

The drafting of board minutes – typically the first 
meeting or written resolution of the directors - is 
an essential part of setting up an Italian company 
and requires particular care.   
Quorum can help you prepare and tailor a draft 
resolution and arrange for the signed resolution 
to be filed with the Business Registry. We can also 
liaise with your Italian bank to ensure that 
signatory powers are properly reflected. 
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to accept service of documents, rather than create valid authority to undertake any action 

in the name of the company. 

Any delegation of powers needs to take account of the tax and, especially, permanent 

establishment issues as outlined in paragraph 4.5.  

1.6.4 Appointing corporations as directors  

It is possible to appoint one or more legal persons (for example a corporation) to the 

office of director. A corporate director must designate an individual to exercise the 

duties of director and this person assumes the same obligations and the same 

civil/criminal liability as a director who is an individual. 

 

1.7 Partnerships/Partnership Companies 

As for corporations, there are various different types of entities (società) which 

correspond to the concept of a partnership in a common law system.  From a private 

law perspective, all of these entities are regarded as separate from their partners and 

have separate legal personality.  But with the exception of two entities that allow at least 

one of the partners to have limited liability, liability of the partners for the debts 

contracted by the partnership is unlimited.  

From a tax viewpoint, all of these entities are treated as transparent bodies for IRES – 

so that profits are imputed to the partners who are liable to corporate income tax. The 

partnership is liable to IRAP. 

The following types of legal forms of partnership exist:  

• simple partnership (società semplice - SS);  

• general partnership (società in nome collettivo - Snc); 

• limited partnership (società in accomandita semplice - Sas); 

• partnership company with liability limited by shares (società in accomandita per 

azioni). 

All of these entities need to have a least two partners/members. Partnerships are not 

obliged to appoint a Board of Statutory auditors. 

1.7.1 Simple partnership (società semplice - SS) 

This is mainly used as a passive holding vehicle for succession planning purposes and 

agricultural activities. Italian commercial law does not allow the SS to be used for any 

business activity. Moreover, simple partnerships cannot be subject to insolvency 

proceedings.  It may be used as a holding entity simply to hold shares in other bodies 

corporate or act as a partner in another partnership.   

1.7.2 General partnership (società in nome collettivo - Snc)  

The Snc is characterised by the unlimited liability of all of its partners and is used 

typically to carry on small businesses only. The partners will be personally liable in case 

of the company is unable to meet its liabilities.  

1.7.3 Limited partnership (società in accomandita semplice - Sas)  

The Sas has two classes of partners (general partners and limited partners) with different 

degrees of liability: 
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• general members (soci accomandatari) who are jointly and severally liable 

without limit for the company’s debts and obligations and who act as directors; 

and  

• limited members (soci accomandanti) who are responsible for the company’s 

liabilities up to the amounts of their capital contributions and cannot be 

directors.   

1.7.4 The Sapa (società in accomandita per azioni - Sas) 

A Sapa has the same two classes of member.   

It is different in the same way that the SpA differs from the Srl in that the rights of 

members of the Sapa are represented by shares. In terms of management the applicable 

rules are very similar to the rules that apply to a Spa. 

1.7.5 Taxation of partnership companies  

These entities are transparent, taxable profits are attributed directly to the members who 

must report those profits in their in own annual income tax returns and each pay the 

amount due. The tax due by each partner is calculated individually on a standalone basis 

in accordance with rules and the appropriate tax rate applied.  The Partnership itself is 

however liable to IRAP.  The partnership must provide the partners with a year-end 

financial statement showing the profits must be declared in their own tax return. 

This means that:  

1) tax (IRES) is payable by the partners and not by the partnership; and  

2) the amount due by each partner is determined depending on their profit share in the 

partnership. 

In the event of adjustment by the authorities (e.g. as a result of a challenge regarding 

the tax deductibility of costs), the tax assessment must be notified both to the 

partnerships and to the partners. 

Any subsequent tax litigation will involve both the partnership and its partners (the 

Italian legal name for this situation is litisconsorzio necessario). 

 

2 Taxation  

2.1 General Rules 

SpA’s, Srl’s and Sapa’s are subject to Corporate Income Tax (IRES) and Regional Tax 

on Business Activities (IRAP). . 

The overall nominal tax rate in Italy (GTR) is 27.9% (24% IRES and 3.9% IRAP).  

Neither IRES nor IRAP is a deductible cost in determining the taxable base of the other 

tax. 

The starting point for the calculation of both taxes is the statutory accounts prepared by 

the company.  The Effective Tax Rate (ETR) may be significantly distant from 27.9% 

as the ETR is influenced by temporary and permanent adjustments to the profits as 

shown in the accounts.  Further details of the adjustments are contained in paragraph 

2.7.6Errore. L'origine riferimento non è stata trovata.. 
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2.2 IRAP Adjustments 

The IRAP taxable base differs, at least for taxpayers outside the financial/insurance 

sectors, significantly from the IRES taxable base.  In calculating the IRAP taxable base 

no deduction can be taken for costs of employment (subject to some exceptions to 

encourage the hiring of trainees and apprentices) and for finance costs.  

 

2.3 Tax Transparency 

Subject to certain conditions, corporate entities may also opt for a special tax regime 

whereby they are treated as transparent for IRES tax purposes so that profits are 

attributed to the shareholders. 

 

2.4 Tax Compliance 

A corporation (or partnership) has to file at least the following tax returns with the 

Italian Tax Agency on an annual basis (based on the company’s accounting period - 

usually a 12-month period): 

• IRES income tax return; 

• IRAP tax return; 

• VAT return; 

• Withholding tax return. 

All the returns have to be submitted before the statutory deadlines. 

A delay in filing an annual return of over 90 calendar days from the relevant deadline, 

absent a specific extension, may also give rise to criminal penalties.   

 

2.5 Accounting Books and Records 

A corporation or partnership is required to set up and maintain, as a minimum, the 

following accounting books: 

• General/Day ledger; 

• VAT ledger; 

• Payroll books (if there are employees); 

• Book of depreciable assets; 

• Inventory ledger. 

The above list is not exhaustive. Other accounting books may be required for 

compliance purposes, depending on the size (annual turnover) and nature of the 

business. 

The maintenance of these accounting ledgers and records is a fundamental part of a 

business’ tax compliance obligations. The absence or unreliability of these accounting 
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books may trigger a tax assessment based on information available to a tax investigation 

team. 

These ledgers may be kept on IT systems, proving that these systems permit the ledger 

to be printed out in the proper format within the legal deadlines or as requested by a tax 

officer. These records are generally required to be kept for a period of ten years after 

the end of the accounting period or any such longer period as may be required by an 

ongoing investigation/tax litigation. 

These accounting ledgers and records must be kept also by an Italian Permanent 

Establishment (PE) of a foreign company.  For most practical purposes an Italian PE of 

a foreign company is subject to the same accounting and tax compliance obligations as 

an Italian company (tax rates are also equivalent). 

An Italian PE of a foreign company is not however required to keep the same corporate 

books as a company (shareholders register, book of minutes of shareholders’ and 

directors’ meetings) and it is (on the whole) not required to comply with the rules of 

commercial law concerning minimum capital. 

 

2.6 Electronic Invoicing 

The obligation for Italian businesses to issue electronic invoices which originally was 

limited to supplies to Italian public authorities was extended effective 1 January 2019 

for all invoices regardless of the recipient. 

An electronic invoice is a set of data in a structured format that is electronically 

transmitted to the Italian government portal, the Sistema di Interscambio (SdI). The 

acceptable format for an e-invoice is a file in XML (eXtensible Markup Language) that 

does not contain macro-instructions or specific codes to activate functions that can 

modify the text or data transmitted. All e-invoices must be in compliance with the 

technical specifications issued by the Tax Agency and the information required by law.   

The authenticity and integrity of an e-invoice are assured by the digital signature of the 

issuer and by the fact that the transmission takes place through the SdI.  Invoices are 

automatically stored in the same online space.  The invoice is then delivered 

electronically to the Italian client’s e-invoicing system where it will automatically be 

registered as received and a digital acknowledgment receipt will be issued.  

 

2.7 Taxation of companies 

2.7.1 Calculating the taxable base 

Taxable profits for IRES purposes are computed on the basis of the pre-tax profit 

reported in the profit and loss account, which is part of the annual statutory financial 

statements that must be prepared and filed by any Italian company.   

Annual financial statements must be prepared and filed at the correct time. They must 

be prepared by the Board of Directors and submitted to the shareholders at the annual 

general meeting. Assuming a company’s fiscal year ends December 31st, the annual 

financial statements should be approved by the Board within the end of March and by 

the shareholders within the end of April. Extensions are available in justified and 

exceptional circumstances if so allowed in the by-laws.  Penalties may be charged to 

the directors for any delay in approving and publishing the annual financial statements.  
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Although financial statements are an essential basis for determining the taxable profits 

of a company or partnership, tax rules provide that the annual tax return must be 

submitted even if the financial statements have not yet been approved. 

The profit and loss account must be drafted in accordance with Italian GAAP, or 
IFRS, as applicable. 

The taxable profit is determined by applying certain adjustments to the profit as 
reported in the profit and loss account (downward and upward adjustments, 
which may be temporary or permanent). Adjustments are made in accordance 
with specific rules provided for in the Italian tax law.  As a general rule the Italian 
Tax Code provides that 

• all revenues reported by an Italian company are fully taxable if is no specific 

exclusion or exemption provided by tax law (for instance the dividend 

participation exemption and contributions to capital made by shareholders.  

• costs are deductible provided that:  

o they are “inherent” to the business of the company. Inherent means that a 

particular cost is incurred necessarily to produce taxable revenues;  

o they are documented in accordance with the law (i.e. they are paid pursuant 

to documented legal obligation in force); 

o they are entered in the profit and loss account on an accrual basis in 

accordance with applicable accounting standards.   

Revenues and costs must be recognized in the profit and loss account on an accrual 

basis. The incorrect attribution of costs to the proper accounting period is a common 

reason for a tax adjustment.  Some costs (for example compensation paid to a director) 

are deductible on a paid basis. 

IRAP is levied on the “net value of production” (valore della produzione), the 

computation of which is also based on the annual financial statements. However, this 

computation does not start from net profit but rather takes in certain line items shown 

in the statutory profit and loss account. In this calculation, for companies outside the 

financial/insurance sectors most labour costs and finance costs are not deductible. 

Special rules are provided for determining the taxable base of companies performing 

Maritime activities. 

2.7.2 Residence for tax purposes 

Under Italian tax law corporations and partnerships are considered tax resident in Italy 

when they fulfil one or more of the following conditions.  

• A company or other entity, commercial or not, will be tax resident in Italy for the 

greater part of the business tax year (which may differ from the calendar year) (i.e. 

183/184 days); 

• The entity’s registered legal seat (sede legale) i.e. its registered office as specified 

in the company’s constitutional document/by-laws; 

• Its administrative place of business office (sede amministrativa - being the place 

where where strategic decisions are taken or the place where the management and 



 

 
  

 12 

control functions of the entity are actually carried out. ); 

• It has the principal object of its business i.e. the place where the entity mainly carries 

out its business activity. 

The Tax Authorities have extensive powers to investigate in depth any foreign company 

which is a subsidiary of an Italian company or controlled by one or more Italian resident 

shareholders. There is extensive case law dealing with whether a foreign company can 

be deemed to be tax resident in Italy under these rules.   

Where a company is tax resident outside Italy and also considered as resident in Italy it 

will be necessary to consider the terms of a double tax treaty (see paragraph 4.3).  

Most of Italy’s treaties have a tie-breaker clause which is designed to ensure that a 

company can only be resident in one jurisdiction. Typically, the tie-breaker comes down 

to where the company is managed and controlled.  

The question of tax residence will be determined taking into account domestic law only 

if no applicable tax treaty is in place.  

2.7.3 Consequences of being tax resident 

Resident companies are taxable in Italy on their worldwide income while non-resident 

companies are subject to IRES and IRAP only on their Italian-source income The tax 

consequences will be different depending upon the existence of an Italian PE or not. 

What constitutes Italian source income is identified by a specific provision of the Italian 

Tax Code. In particular the following are treated as having an Italian source:   

• royalties paid by an Italian company; 

• interest paid by an Italian company; 

• income or gains from buildings or land located in Italy; 

• income deriving from leasing agreements involving movable assets which are 

located in Italy). 

These are all to be considered as income produced within the territory of the State. 

As far as individuals are concerned, income from employment (reddito di lavoro 

dipendente) is considered as income produced with the Italian territory when the work 

activity takes place within the territory of the State. The same consideration applies to 

income from self-employment (reddito di lavoro autonomo) where the individual has a 

fixed place of business in Italy – for instance a lawyer who provides legal advice using 

an Italian office.  

A final decision concerning the tax residence of a taxpayer can only be arrived at after 

in depth examination of any potentially applicable tax treaties has been carried out.  

The same rule is to be followed in determining both whether Italian sourced income is 

subject to tax in Italy, and the applicable tax rate (which may be lower than the normal 

one). 

For example royalties paid by an Italian company are considered as Italian source 

income. However, Article 12 of the tax treaty between Italy and the USA specifies the 

taxing jurisdiction for royalties is the state of residence, but the paying state has the 

right to tax the income.  But the maximum applicable rate in the paying state cannot 

exceed the 30% provided in the Italian law. 
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2.7.4 Tax Rates for corporations 

Resident corporations are subject to a 24% corporate income tax (IRES) on their 

worldwide income, subject to any reduction or exemption (for an example - the foreign 

branch profits exemption - see paragraph 2.7.5 below).  

In addition, corporations are subject to regional production tax (IRAP), which is 

generally levied at a normal basic rate of 3.9%. 

Note that:  

• the rate of IRAP varies according to the Italian Region - it is necessary for 

companies operating in several regions to apportion their profits and apply the 

relevant tax rate.  The IRAP tax rate also depends on the business of the company – 

insurance and financial sector companies have different rates; 

• IRAP is not deductible in determining the IRES base. 

As mentioned above, the nominal combined tax rate is 27.9%.  

But the effective tax rate (ETR) may be quite different from 27.9% considering both the 

temporary/permanent differences arising from tax adjustments required to arrive at the 

pre–tax income reported in the profit and loss account and the adjustments required to 

arrive at the IRAP taxable base for IRAP purposes. This means that the combined ETR 

can be up to 32 – 33% or even higher for manpower-heavy and highly indebted 

companies.  

2.7.5 Foreign Branch Exemption 

Resident entities that carry out part of their activities abroad are subject to specific rules 

concerning their foreign business, in order to exclude foreign income from their IRAP 

taxable base. 

It is of the utmost importance to provide full evidence that the annual financial 

statements have been prepared in accordance with the applicable accounting principles 

(Italian GAAP or IFRS) to leave no room for any challenge by the Tax Authorities 

before a Tax Court (regardless of whether the financial statements have been approved 

by the management and the shareholders). 

A challenge of the annual financial statements would immediately trigger a challenge 

of the taxable income reported in the annual tax return. 

2.7.6 Income Tax Adjustments 

Income tax law has special rulings requiring book profits to be adjusted 

• Depreciation of tangible assets (specific rates apply); 

• Amortization of intangible assets  (specific rates apply); 

• Valuation of inventory at year end (tax regulations set out acceptable 

methodologies); 

• Provisions for the loss in value of inventory or obsolete stock; 

• Losses on trade debts/receivables; 

• Accrual to a bad debt reserve for the part of the accrual that exceeds the allowable 

threshold for tax purposes.); 
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• Specific costs where there is a deemed “private” or non-business use (e.g. Motor 

vehicle and telecommunications costs); 

• Provisions for risks (in principle not deductible); 

• Directors remuneration (deductible on a paid basis); 

• Dividends (taxable on a receipts basis - usually only 5% of the dividend received is 

subject to tax); 

• Deductible taxes (i.e. waste tax and other minor taxes); 

• Fines and penalties – e.g. tax, social security and antitrust penalties are non - 

deductible costs. Contractual penalties due to 

clients or suppliers may be considered as deductible 

costs); 

• Refund of expenses incurred by employees. 

Finally:  

• Some costs may not be deductible for IRES while 

they could be fully deductible for IRAP (telephone 

and other expenses, for instance); 

• Some costs may be deductible for IRES while they 

are not deductible for IRAP (directors’ 

remuneration, for instance, could be non-deductible 

for IRAP purposes); 

• The Tax Authorities have been known to challenge 

such a position even if the IRAP law is quite clear 

about this matter. 

 

2.8 Loss Relief - Basic Rules  

Tax losses may be carried forward without time limitation to offset the corporate tax 

base in subsequent tax years but only for the purposes of IRES. Tax losses may not be 

carried forward to offset the IRAP taxable base (as a consequence a loss, at least for 

IRAP purposes, will never give rise to a deferred tax asset. 

However, the ability to carry forward tax losses is excluded under certain specific 

circumstances:  

1) if there is a change in the persons (individuals or corporations) controlling the Italian 

company; and  

2) if there is a merger or demerger or, generally speaking, when there is extraordinary 

transaction  (these transactions should always be examined quite carefully with 

reference to tax losses carry forward). 

It should be emphasized that:  

These loss carry-forward exclusions may be avoided by obtaining a specific ruling from 

the Tax Agency confirming the absence of any abuse of law.  

Tax loss carry forwards may 
give rise to a deferred tax asset 
(DTA, at the 24% IRES rate 
only). The accrual to create or 
increase the DTA in profit and 
loss account items is not 
subject to tax. In deciding 
whether or not to recognise 
that asset, the opinion of the 
Statutory Auditors in 
fundamental.  We can assist 
with all aspects of the review 
ensuring that maximum value 
is obtained for the DTA.  
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Italian tax law provides several possibilities to submit a request for a ruling to the 

Regional Tax Office. A Ruling can only be requested when there is objective 

uncertainty over the interpretation of tax law. 

A ruling request must be submitted before the start of any extraordinary transaction 

which may affect tax losses. Before entering into extraordinary transactions the 

company management should always discuss the matter with the tax adviser. 

2.8.1 Limits on Deduction of Interest  

Interest payable in excess of interest receivable is tax deductible up to 30% of the 

company’s tax-relevant EBITDA as defined. The tax relevant EBITDA may be quite 

different from the EBITDA as entered in the profit and loss account. 

Interest expenses that exceed the threshold in a given tax year may be carried forward 

and deducted in subsequent tax years (up to the 30% tax-relevant EBITDA that exceeds 

the net interest expenses of those subsequent years), or, if the company is part of a tax 

group/fiscal unity, used by other entities of the tax group/fiscal unity. Any excess of the 

30% EBITDA over net interest expenses may be carried forward in the following five 

tax years or, if the company is part of a tax group/fiscal unity, may be used by other 

companies of the fiscal unity.  

Interest income that exceeds interest expenses in a given tax year may be carried 

forward to offset interest expenses of subsequent tax periods. In any event any loan 

agreement must be in writing with certain date and if the funds are provided by a foreign 

resident related party, the interest must be at arm’s length. 

2.8.2 Tax Group/Fiscal Unity Rules  

Under the Italian domestic tax consolidation regime, Italian resident companies 

belonging to a group may opt for the determination of an overall taxable base (tax 

group) and the taxable bases of the eligible group entities are consolidated, irrespective 

of the percentage of participation held by the controlling company.  

The consolidated tax return must always be filed by the controlling company, or, in 

certain cases, by a controlled company designated by the non-resident controlling 

The interest deduction threshold rules introduced a welcome degree of certainty, albeit 
in a rather broad-brush manner. However, the rules have given rise to the possibility of 
a number of disputes with the Tax Authorities, keen to challenge what they perceive as 
tax avoidance, particularly deriving from acquisition structure employee leverage buy 
outs and merger operations.   
One significant remaining area of dispute is whether financing costs are inherent to the 
company’s activity. This issue arises on an acquisition where the purchaser has 
borrowed funds to finance the acquisition and the consequent interest is paid from 
profits of the acquired business. 
The Supreme Court has concluded in several judgements that interest cost is always 
deductible for IRES (up to the 30% limit), though the Italian Tax Agency is not always of 
the same opinion.  
At Quorum we can help not only with any tax litigation after the event but also with the 
structuring of an acquisition to ensure maximum deductibility of interest costs 
respecting the rules and minimising the risk of challenge. 
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company (the company filing the tax return for the tax group is generally known as the 

“consolidating entity”). 

The consolidating entity must own, from the beginning of the relevant tax period, a 

participation in the consolidated entities representing more than 50% of the voting rights 

(in substance 50 + 1% of the voting shares) and more than 50% of the rights to the 

profits.  Where shares are given pledged with a lender, the agreement has to be 

examined before stating that it is possible to opt for a tax consolidation. 

All entities included in the tax group must end their accounting periods ending on the 

same date and must be subject to IRES tax in accordance with normal rules. 

Provided that these conditions are met, the perimeter of the tax consolidation may be 

freely determined by the taxpayers (so some group companies, for instance, may be 

excluded from the tax group). 

Once a tax group is established, the option is irrevocable for three years unless the 

conditions for the options cease to be met.  

Under certain conditions, a worldwide consolidation tax regime is available where the 

ultimate parent is tax resident in Italy. The tax group must include all foreign controlled 

companies. 

There is no tax consolidation regime for IRAP (all group companies determine and pay 

their own IRAP ). 

2.8.3 Capital Gains Tax 

Capital gains (when arising from the sale of shares/quotas) are generally treated as 

ordinary income, subject to corporate income tax (IRES) levied at 24%.  

Assuming the Participation Exemption regime (PEX) applies, only 5% of the gain 

arising from the sale of the shares is subject to tax. As income is not partially taxable 

the cost incurred for the sale of the shares may be only partially deductible. 

Companies whose worth is mainly represented by real estate not used in the course of a 

business activity are not deemed to carry out a business for tax purposes so that the PEX 

regime is not applicable and, as a result, the gain arising from the sale of the shares is 

fully taxable in the hands of the seller.  

Capital gains made by resident companies on the sale of shareholdings in non-resident 

companies can be eligible for the 95% participation exemption provided that all 

conditions imposed by the law are met. One condition is that the foreign company being 

disposed of is not tax resident in a listed tax haven). 

Capital losses arising from the sale of shares which may benefit from the PEX regime 

are not deductible for IRES purposes. 

The sale of shares is a transaction which is exempt from VAT and this may affect the 

VAT credit for input VAT. Again, that is a matter requiring a detailed  examination on 

a case by case basis in order to assess whether there exists the possibility of a recovery 

of input VAT). 

Due to the above VAT implications, it is important that any transactions which imply 

transfer of shares/quotas be examined with the tax advisor before being implemented. 
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3 Other Taxes  

3.1 Value Added Tax (legislative decree N.633/1972) 

3.1.1 VAT – basic rules 

As a general rule, any person carrying on business is required to be registered for VAT 

- individuals, partnerships and corporations conducting a business, artists and 

professionals as lawyers/law firms, accountants. 

Transactions may be subject to VAT, exempt or outside the scope of VAT, depending 

on the nature of the supply, the person making and the receiving them. How supplies 

are categorised (the “output” side) will determine the extent to which a VAT registered 

person can recover the “input” VAT, that is the VAT paid on purchases of goods and 

services.  

The following transactions are subject to Italian VAT: 

• supply of goods and services in Italy by a VAT taxable person; 

• intra-EU acquisition of goods in Italy by a VAT taxable person; and 

• import of goods from outside the EU into Italy by any person (including a person 

who is not registered for VAT).  VAT on imports will be paid at the customs 

entry point) subject to specific exemption, or suspension of VAT if certain 

procedures are implemented). 

Exports and intra-EU sales of goods are always VAT zero-rated. The physical export of 

goods must be  proved by the exporter taxpayer. 

3.1.2 Habitual Exporters – the Letter of Intent 

An interesting feature of the Italian system is the special regime to allow habitual 

exporters -Entrepreneurs who habitually export goods or make intra - EU sales are in a 

constant VAT credit position as the value of the VAT paid on inputs exceeds the VAT 

on their outputs. Subject to the conditions of the regime, habitual exporters can request 

their suppliers to refrain from charging VAT on their supplies.  The habitual exporter 

must issue a document a “letter of intent” (Lettera di intento) to notify. 

3.1.3 Supplies of services 

The services rendered by Italian suppliers to a foreign business should not be subject to 

VAT in Italy nor the management fees charged by an Italian Holding company to its 

foreign subsidiaries.  

3.1.4 VAT groups 

Companies in a group may elect VAT consolidation and/or a VAT grouping procedure. 

Certain requirements must be met by an Italian company wishing to opt for IRES and 

VAT consolidation. 

Before offsetting VAT among companies that are part of the same VAT group, proper 

guarantees must be provided. 

3.1.5 Registration Tax  

Registration tax is payable on certain documents (deeds of transfer, financial 

instruments and contracts of sale) executed in Italy.  It is called registration tax because 

it falls due when a document is registered at the Tax Office. Some documents must 
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necessarily be presented to the Tax Agency within a certain time after signature while 

others need only be presented “in caso d’uso” – i.e. where they need to be used for some 

official purposes (e.g. for civil or criminal legal proceedings)  

The following must be registered by law: 

• deeds executed in writing in the Italian territory; 

• deeds executed outside Italy, which involve the transfer of ownership or other real 

property rights including land, of real estate or business undertakings situated in 

Italy, and deeds which have as their object the rental of the same; 

• written or oral letting/rental agreements dealing with real estate in Italy (and any 

related transfer, termination and extensions, even if tacit); 

• transfer and rent of any existing business in the Italian territory and for the 

constitution/transfer of real rights of enjoyment of the same (and related transfer, 

termination and (also tacit) extension. 

Some documents are excluded from the requirement to register. For example, the deeds 

and documents formed for the protection, reduction, liquidation, collection, ratification 

and reimbursement of tax and fees, some Land registry documents, contracts, of 

employment documents concerning vehicles registered in the public automobile 

register.  

Deeds for the transfer of real estate and other transactions which are subject to VAT, 

are excluded from the tax or subject to tax in a fixed amount (currently 200 Euros). 

The rate of tax depends on the nature of the transaction 

• Transfers of land and buildings are generally liable at the rate of 9% (of the Land 

Registry value for residential property), market value for others. 

• Registration tax is due upon the sale of a business (going concern) and the taxable 

base for registration tax is the Fair Market Value (FMV) of the business itself (FMV 

includes goodwill).  It is necessary to apportion the sale proceeds between real estate 

and other assets. Tax will be applied to the portion attributable to real estate 

according to the rules, the remainder, including the market value of any goodwill is 

liable to tax at 3%. 

• Other rates apply to other documents according to a tariff set out in the law.  

The Tax Agency is empowered to assess the market value and charge tax on a higher 

base, if they consider that the market value is higher than the price set by the parties, 

even if they deal at arm’s length.  

Any higher value so assessed does not necessarily have any effect on the income tax 

treatment for the parties (computation of the capital gain/capital loss resulting from the 

transaction or the capital gains base cost for the purchaser). 

Absent fraud, the capital gain/loss for IRES and IRAP purposes is always equal to the 

difference between the consideration agreed by the parties involved and the value of the 

assets for tax purposes. 
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3.1.6 Mortgage and Cadastral Taxes 

Mortgage and cadastral taxes generally apply to deeds of transfer or mortgages on 

Italian real estate. These taxes can also apply to the sale of a business if real estate is 

included.  

For transfers of real estate assets subject to VAT, a Euro 200 mortgage tax and Euro 

200 cadastral tax are also levied, with certain exceptions (for instance, on the sale of 

business real estate, a 3% mortgage tax and 1% cadastral tax apply).  

Loans guaranteed by a mortgage on real estate are subject to mortgage tax at the rate of 

2% of the guaranteed amount (a 0.5% charge may apply on the cancellation of the 

mortgage), on top of registration tax, which applies at a rate of 0.5% of the guaranteed 

amount. 

3.1.7 Stamp duty  

This tax consists of a physical stamp that must be purchased from and affixed to 

documents.  For transactions involving a notary, the notary’s office will purchase the 

stamps, apply them to the documents (where applicable stamps of Euro 16 each must 

be applied every four pages) and charge the cost to the client as an expense in the total 

bill. 

Stamps are due on a large number of documents required for courts, local authorities 

and government. 

A stamp, generally Euro 2 each, must be applied to all invoices outside the scope of or 

exempt from VAT.  

A program allowing taxpayers and professionals to make payment of the duty online, 

rather than physically purchasing a stamp, has been initiated. 

3.1.8 Other minor taxes 

Some minor taxes may be imposed by each municipality such as taxes on buildings, 

advertising, shop windows, disposal tax and other minor taxes. 

The amount of these taxes may vary as it is determined by each municipality involved. 

When due by corporations and partnerships, these taxes are usually deductible from the 

taxable income on a paid basis. 

 

4 Specific Tax Issues 

4.1 Withholding Tax 

Italy has a wide-ranging system of withholding tax, requiring businesses (sole traders, 

professionals, partnerships and corporations and PEs in Italy of foreign companies to 

withhold tax when making payment to certain types suppliers. The tax so withheld must 

be summarised in an annual certificate to be sent to the supplier by the end of March 

following the (calendar) year in which tax is withheld.  The withholding represents a 

credit that the supplier can use to offset tax on their income. 

The obligation to withhold tax arises on the following types of payment: 

• Payment of wages and salaries; 

• Payment of commissions and other amounts to agents; 
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• Payment to self-employed professionals 

and professional associations; 

• Dividends; 

• Interest; 

• Royalties. 

In general, there is no obligation to withhold 

tax on these kinds of payments where 

payment is made to an Italian resident 

company or partnership company (see 

paragraph 1.7).   However, where the 

recipient is not resident in Italy (and does not 

have a PE in Italy) then tax may need to be 

withheld.   

In particular: 

• Dividends paid to non-residents are 

generally subject to a 26% withholding 

tax, which may be reduced by an 

applicable double tax treaty.  No withholding of tax is required if the EU Parent-

Subsidiary Directive applies. The Supreme Court has recently stated that the 

Directive does not apply if the foreign recipient does not subject the dividend 

received to tax (e.g. where a PEX regime applies).  

• Interest payments made to non-residents companies are generally subject to a 26% 

withholding tax that may be reduced by the applicable tax treaty or eliminated 

provided that EU Interest and Royalties Directive applies (and all conditions are 

fully met. It is essential that interest and royalties are subject to tax in the hands of 

the recipient. 

• Royalties paid to non-residents companies are generally subject to a withholding tax 

rate of 30%. Under certain conditions the applicable tax base can be reduced by 25% 

so that withholding tax is applied to the remaining 75%. Again, an applicable double 

tax treaty can operate to reduce the effective rate under the Directive but royalties 

must be subject to tax in the hands of the recipient).  

The interest/royalty directive is applicable only to arm’s length transactions, failing 

which tax withholding is required. 

The general rule is that withholding tax must be applied when the payment is actually 

made, even though the relevant cost may be deductible and the relevant income taxed 

on an accruals basis.  

The timings therefore need to be carefully managed. 

Tax need not be withheld on the payment of branch profits, as a branch is not a legal 

entity separate from its head office company. However, if the payment is characterised 

as an interest or royalty payment and treated as such in the accounts of the branch then 

withholding may need to made, subject to exemption/reduction under a treaty/EU 

directive. 

Penalties for failing to withhold tax can be steep – as much as 110% of the unpaid taxes 

with a potential criminal aspect for significant sums. 

There has been a whole series of judgments 
from the Supreme Court, the most recent of 
which confirms the view that there must be 
an effective liability to tax in the hands of the 
parent company. In the absence of concrete 
taxation at parent company level, the 
withholding tax exemption will not apply.  
These decisions have been widely criticised 
in the specialised press but are obviously the 
result of an attempt by the authorities to 
reduce the scope for tax avoidance using 
conduit structures.  
We can advise you on all aspects of dividend 
payments and assist with claims for refund of 
tax, help decide whether a Tax Agency ruling 
request is worthwhile and assist you with any 
challenge from the authorities.    
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4.2 Tax Treaties  

It goes without saying that foreign investors into Italy may seek to structure their 

investment via a jurisdiction that benefits from Italy’s wide-ranging double tax treaties.  

These treaties can for example operate to reduce/exempt receipts from withholding tax 

and grant full tax exemption from tax on capital gains from the disposal of an investment 

in moveable property such as shares. Typically, Italy will be entitled under a treaty to 

tax gains on real estate situated here. In some cases Italy is also entitled to tax gain on 

the sale of shares in real estate holding companies. 

It is essential to be aware that Italian tax authorities will often challenge the applicability 

of a double tax treaty or EU Directive on the basis that the recipient may not be the 

effective beneficial owner of the amounts received. 

The documentation required to support a treaty/Directive claim is: 

• a certificate of residence for the recipient issued by the Tax Authority in the 

recipient’s jurisdiction; and 

• self-certification stating the recipient is the beneficial owner and that the conditions 

set out in the relevant treaty or Directive are satisfied. 

In some cases there is a standard form of certification available on the tax Agency 

website. 

Even if the Italian taxpayer has the correct documentation required to support the 

reduction/exemption in withholding tax, the Tax Authorities can challenge, investigate 

and possibly initiate a tax audit on the Italian company. 

The Italian Tax Authorities can challenge the omission to withhold tax (or to withhold 

at the full domestic rate) on dividends, interest, royalties on the grounds of a “lack of 

substance”. The concept of “lack of substance” refers here to the situation where a 

foreign entity is not sufficiently endowed with staff, premises, banking relationships 

and infrastructure sufficient to manage the assets or conduct a real business activity in 

its country of origin. It also encompasses situations where receipts from the Italian 

company are directly or indirectly paid to a third company.  

Generally speaking, it is often difficult to define precisely who is the beneficial owner 

of the income.  A clarifying summary of the issue can be found in the IRS technical 

explanations to the Italy–US tax treaty, where we read as follows: “ … The term 

"beneficial owner" is not defined in the Convention, and is, therefore, defined as under 

the internal law of the country imposing tax (i.e., the source country). The beneficial 

owner of the dividend for the purposes of Article 10 is the person to which the dividend 

income is attributable for tax purposes under the laws of the source State. Thus, if a 

dividend paid by a corporation that is a resident of one of the States (as determined 

under Article 4 (Resident)) is received by a nominee or agent that is a resident of the 

other State on behalf of a person that is not a resident of that other State, the dividend 

is not entitled to the benefits of this Article. However, a dividend received by a nominee 

on behalf of a resident of that other State would be entitled to benefits …”. 
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4.3 Tax Treaties and domestic law 

As we have already mentioned, Italy has a wide network of Tax Treaties which can be 

considered as effective instruments for tax planning in certain specific cases bearing in 

mind that the Italian Tax Authorities are highly suspicious of Treaty shopping practices. 

We have said that tax treaty rules always prevail on domestic tax provisions. However, 

a taxpayer may opt for the application of domestic provisions when they are more 

favourable to the taxpayer. Thus income that is not taxable in accordance with domestic 

law may not become subject to tax in application of a tax treaty provision (the tax treaty 

provisions should only provide a limitation on the right to tax not impose a right to tax 

where none exists in domestic law).  

Under the provision of Italy’s tax treaties, the method for the elimination of double 

taxation is always the tax credit mechanism, according to which a credit is granted for 

the foreign taxes paid. The taxpayer needs to prove that the tax has been paid and 

demonstrate that no right to refund or partial refund exists, as tax can only be offset as 

a credit against Italian if it has been paid definitively.  

Some Italian tax treaties have a tax sparing mechanism.  Tax sparing credit is a practice 

whereby one treaty partner (Italy in this case) allows an Italian tax resident taxpayer to 

claim a foreign tax credit for tax in the other contracting state where that foreign tax has 

not actually been paid due to a relief or incentive introduced in the foreign territory to 

encourage investment there.  The tax sparing clause is designed to ensure that tax is not 

paid in Italy instead of the foreign country thereby negating that foreign country’s 

investment incentive regime.  Tax sparing policies are especially important to developing 

countries in their effort to attract foreign investment. 

 

4.4 Transfer Pricing  

4.4.1 Arm’s Length Principle 

Intercompany cross-border transactions – i.e. cross border transactions between 

companies in the same group or under common control   must always be carried out at 

arm’s length. This is the fundamental rule of the Italian Income tax Code. This rule does 

not apply to transactions carried out entirely between domestic taxpayers. 

Ultimately, the remuneration agreed for a transaction between related parties (when one 

of them is resident abroad for tax purposes) must be in accordance with transfer pricing 

rules. Otherwise the Tax Authorities can oblige the Italian taxpayer to rectify its taxable 

income/deductible cost in line with the arm’s length value in accordance with specific 

provisions on transfer pricing. 

Such an adjustment is mandatory even if the global tax rate of the group is not affected 

by such alignment. 

4.4.2 The approach of the Italian Tax Authorities 

The Italian Tax Authorities often perform an in-depth examination of the following 

aspects: 

• the functional profile of the parties to the transactions in the light of all facts and 

circumstances emerging during a tax audit; 

• the nature of certain transactions (a substance over form approach). 

http://www.investorwords.com/3728/policy.html
http://www.investorwords.com/17546/developing_country.html
http://www.investorwords.com/17546/developing_country.html
http://www.investorwords.com/8876/attract.html
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It is thus of the utmost importance that proper transfer pricing documentation be 

prepared in accordance with Italian tax law and the relevant Ministry regulations and 

guidance in order to grant protection 

from tax penalties . 

If the Tax Authorities request the 

payment of additional taxes as a result of 

a transfer pricing adjustment where the 

taxpayer has not made available proper 

supporting documentation, 

administrative penalties can be applied - 

for untruthful tax return (dichiarazione 

infedele)  - will be equal to 90% of the 

additional taxes payable. 

Transfer pricing rules apply to both IRES 

and IRAP. A transfer pricing adjustment 

can often also have significant VAT 

effects.  

Transfer pricing issues should not give 

rise automatically to criminal penalties 

but in the presence of significant 

adjustments and especially where the 

adjustments involve a failure to pay the 

correct VAT (e.g. on an increased import 

price of goods) criminal proceedings 

may also be launched.  

Transfer pricing tax litigation must be 

handled carefully as it can have 

important tax implications that can 

significantly impact the business. 

4.4.3 Interaction with the OECD approach 

In 2015, Italy introduced Country-by-Country reporting obligations in line with BEPS 

Action 13 recommendations and in line with the DAC. 

Overall Italian legislation is consistent with the OECD approach to transfer pricing 

within multinational groups.   

The general principle is that each group company must be subject to taxation as if it 

were operating in free market conditions. 

Tax officers have a solid preparation on TP audits. 

It is quite common to apply for an agreed settlement procedure (accertamento con 

adesione) before engaging in tax litigation (the reason being that tax litigation is very 

uncertain). 

4.4.4 Country by country reporting 

In 2015, Italy introduced Country-by-Country reporting obligations in line with BEPS 

Action 13 recommendations and in line with the DAC in relation to information 

concerning tax years that began on or after 1 January 2016. 

We are able to provide a full range of transfer 
pricing support services – this includes assistance 
with  

• the preparation of a transfer pricing file 

documenting infra group transfer pricing, 

policies and procedures  

• essential assistance during a tax audit 

• assistance with arbitration proceedings – we 

have recently successfully closed an EU 

arbitration/corresponding adjustment 

procedure involving UK and Italian companies 

• assistance with appeals and tax litigation 

procedures 

Assistance at audit stage is, in our experience, 
particularly valuable to avoid the inadvertent 
release of incomplete or misleading documents or 
staff statements. 
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4.5 The Italian permanent establishment (PE) of a foreign company 

There are no significant differences between the taxation of an Italian PE of non-

resident company and resident companies (the rules on taxable base and tax rate are 

substantially the same for both of them). 

An Italian PE of a foreign company is subject to the same transfer pricing provisions as 

an Italian resident company as regards transactions undertaken with head office or other 

group companies. 

In determining the taxable income of an Italian PE, the tax treaty in force must always 

be considered insofar as it may grant the possibility of attributing to the Italian PE some 

of the costs incurred at headquarters’ level. 

An important issue is related to the case of an “hidden PE” in Italy of a foreign company 

(stabile organizzazione nascosta), one reason for this being that this is a tax issue which 

may also trigger criminal penalties. 

Activity of some internal departments of an Italian company is also subject to a in depth 

examination. It is of the utmost importance on a tax audit that the staff refrains from 

giving statements, which will be recorded in official notes and put on the record, or 

providing documentation that may give tax officers an incorrect impression of group 

procedures.  

The Tax Authorities usually subject to particular scrutiny the business of certain Italian 

entities (as for instant Italian agents) with a view to understanding whether a hidden PE 

of a foreign company may be deemed to exist. Assuming that there are facts and 

circumstances to prove the existence of a hidden tax, office will not hesitate to assess 

the company for tax on profits and VAT. 

 

4.6 Capital Gains of Non-residents  

Capital gains realised by non-residents upon the transfer of shares or other participations 

in Italian companies are regarded as Italian-source and, therefore, subject to tax in Italy. 

The applicable rate is generally 26% regardless of whether the buyer is tax resident in 

Italy or not. 

No tax is due if a double tax treaty applies. For example the tax treaty in force between 

Italy and the United States provides that “…Gains from the alienation of any property 

other than that referred to in paragraphs 1, 2, and 3 shall be taxable only in the 

Contracting State of which the alienator is a resident..: This means that Italy cannot tax 

gains on shares made by U.S. residents.   It is vital though to examine the specific tax 

treaty, any protocol or exchange of correspondence. The Italy/U. S treaty contains some 

limitation of benefits designed to avoid treaty shopping. 

As already mentioned, tax treaties rules prevail over domestic provisions but always 

provided that all the conditions for invoking a tax treaty are fully met.  This requires 

verification of matters such as effective residence, whether a certain type of entity is 

covered by the treaty. Partnerships, professional associations and 

property/investment/pension funds may  not be eligible for treaty benefits. 

Italian Tax treaties contain a non-discrimination provision which prohibits 

discriminatory taxes against foreign nationals on their businesses. 
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4.7 Exemption for profits of a Foreign Branch 

We have stated that Italian resident companies are in general liable to tax on worldwide 

income.  A resident company that has a permanent establishment abroad may elect, 

instead of the tax credit method, an optional branch exemption regime afforded by 

Italian tax law. In substance the foreign branch will be treated as if it were a foreign 

subsidiary company from an Italian tax viewpoint. 

Should Italian companies opt for the branch exemption regime, the business 

transactions between the Italian headquarters and the foreign branch (and vice versa) 

will be subject to transfer pricing rules. This means that all transactions must be at arms’ 

length. 

Under this scenario a foreign branch of an Italian company will be treated as a foreign 

subsidiary of an Italian company for tax purposes while for corporate law purposes the 

foreign branch will never be considered as a separate legal entity. 

 

4.8 Taxation of Dividends by Foreign Subsidiaries  

As a general rule Italian tax law provides that inbound dividends (paid from after tax 

profits and not treated as tax deductible expense) paid by non-resident companies to an 

Italian resident company are subject to the same rules applicable to dividends paid by 

resident companies They are therefore, 95% exempt in the hands of a Italian tax resident 

corporate. The exact text of the law is as follows: “dividends are partially excluded 

from taxable income” in the hands of the recipient.  Italian law makes a distinction 

between exempt and excluded income and such difference may affect tax losses.  

A few tax treaties, such as the treaty between Italy and Germany, provide for full 

exemption of qualifying dividends.   

Dividends are liable to IRES in full where: 

• dividends are paid directly to the Italian company by a company tax 
resident in a low tax jurisdiction;  

• the Italian resident company has a controlling holding in a foreign company that, in 

turn, has a shareholding in a company resident in a low tax jurisdiction. 

If the foreign company operates a withholding of tax, the amount withheld may be 

credited against Italian taxes but not for the whole amount, as dividend received, at least 

in principle, is only partially taxable (5% only of the withholding tax may be credited 

against Italian IRES provided that all conditions are met). 

In substance most of the foreign withholding tax will be lost and it has to be reported in 

the profit and loss account of the Italian company.  

The amount which is not credited against Italian taxes should be considered as a 

deductible cost both for IRES and IRAP but the matter is debatable and our 

understanding is that this is not the opinion of the Italian Tax Authorities. 
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4.9 Controlled Foreign Companies (CFC’s)   

These rules are designed to stop Italian residents “parking” profits in low tax 

jurisdictions outside Italy to escape Italian tax. 

The CFC legislation applies if: 

• an Italian taxpayer has a controlling holding in a foreign entity (majority of 

voting shares or dominant influence); 

• the foreign entity is subject to an effective tax rate lower than 50% of the Italian 

effective income tax rate; and 

• more than one third of the revenues of the foreign entity are represented by 

certain “tainted” income. 

If the CFC legislation applies, the profits of the foreign entity are computed pursuant to 

Italian tax legislation and attributed for tax purposes to the Italian Taxpayer. The CFC 

income is taxed separately in the hands of the Italian taxpayer. This means that IRES 

remains due even if there are tax losses available to the Italian taxpayer.  

An exemption from the CFC legislation is granted if the resident company provides 

evidence that the foreign entity carries out an effective business activity through 

personnel, equipment, assets and premises.  

The Tax Authorities will review the documentation attentively.  

Note also: 

1) An Italian taxpayer may also apply for a ruling in order to obtain confirmation from 

the Tax Authorities that this condition is met;  

2) The ruling may be advisable considering the scope for uncertainty affecting any  

specific case and potential applicable penalties. 

4.10 Anti-avoidance provisions 

A general anti-avoidance rule grants full power to the Tax Authorities to challenge an 

arrangement or a series of arrangements which do not have any underlying economic 

substance and, although formally compliant with the wording of the law, have been put 

into place mainly or mostly for the purpose of obtaining an undue tax advantage. 

In substance all transactions should be supported 

by proper business considerations and, if they are 

not, any tax advantage can be challenged.  

The Italian Tax Authorities can apply, somewhat 

controversially, Italian domestic anti-avoidance 

rules and principles to deny treaty benefits.  

Before issuing a tax assessment charging a 

taxpayer with “tax avoidance”, the Tax Office 

must send (within a due date) a preliminary 

document which is an official request for 

documentation and the taxpayer must explain the 

business reasons supporting the transaction under 

examination (again within a due date). 

The Italian Supreme Court has 
ruled on numerous occasions 
on what constitutes tax 
avoidance and about the 
meaning of the term.  We are 
well placed to review any 
proposed transaction to advice 
you in the light of these 
decisions and the body of 
rulings issued by the Tax 
Authorities in response to 
taxpayer clearance requests. 
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Should the legal procedure not be performed correctly by the Tax Office, there are 

grounds to support the view that the tax assessment notified to the taxpayer could be 

considered as null and void.  

However, the taxpayer must always submit an official appeal as only the Tax Court may 

resolve upon the matter. 

The Tax Authorities that contest taxable income by issuing a tax assessment based on 

tax avoidance will also charge penalties to the taxpayer (penalties will usually start at 

90% of the unpaid taxes). 

A tax assessment based on a tax avoidance provision should not also trigger criminal 

penalties.  However, the matter must be examined quite carefully before making a 

definitive decision. 

 

4.11 Management fees 

Italian tax law does not, tout court, prevent tax deduction of management fees charged 

to an Italian company or to the Italian branch of the foreign company. 

Whilst there is no provision in the tax law which specifically prevents deduction of 

these costs, the deduction of management fees is subject to the general provisions of 

Italian income tax law. 

It is worth noticing that with the term management fees we refer to the costs charged by 

a foreign parent company (or an affiliate) to the Italian company for services rendered 

at headquarter level or by other group companies. 

However management fees/re-charges of head-office/cost-sharing charges are tax 

deductible subject to a number of conditions:  

1) The services rendered must be inherent to the activity of the Italian company; 

2) There must be no duplications of functions; 

3) Services which are charged to the Italian company have to be actually and 

demonstrably rendered;  

4) There must be a legally binding written agreement between the parties; 

5) There must be a cost sharing methodology and the apportionment and invoicing 

criteria must be clear (e.g. central costs can be invoiced taking into account the 

annual turnover of the Italian company, or head count or other clear and objective 

method); 

6) The amounts to be paid to the Italian company must be in line with transfer pricing 

rules; 

7) Any mark-up on costs must be demonstrably arm’s length. 
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Please note that a challenge of 

management fees for IRES 

may trigger a challenge of the 

same costs for VAT purposes 

also (see Supreme Court 

decision 3599/2020 Rohm & 

Haas Italia S.r.L. vs Tax 

Authorities). 

Management fees are usually 

not subject to withholding tax 

but taxpayers should always 

check that the management 

fee does not contain for 

example any consideration for 

the use of intellectual 

property, know-how or 

deemed interest that might, if 

identified separately, be  

subject to withholding tax.  

It is advisable to deliver to the 

Italian company details 

concerning both the amount 

invoiced and costs included in the invoices to check if any withholding tax falls due (or 

where a claim from exemption from tax needs to be prepared).  

There is no doubt that the Tax Office (inspector) will scrutinise the matter in detail and 

inspectors usually ask for detailed information concerning both the services rendered 

and the business structure of the supplier. 

If invoiced services (management fees) are regarded as not actually rendered, the 

directors as well as  senior management and, in extreme cases, the statutory auditors of 

the Italian company may be subject to criminal proceedings, not just for tax evasion but 

also false accounting (see paragraph 4.15). 

An appeal against a tax assessment challenging management fees must provide both 

facts and evidence that costs incurred are related to services that are of benefit to the 

Italian company. 

 

4.12 Tax reliefs 

Italian tax law has a number of special tax reliefs which may be used by taxpayers. One 

of the most important one is known as the “patent box regime” and is designed to 

encourage Italian businesses to develop and register their intellectual property.  

When this regime is applicable, income arising from intangible assets may excluded 

from the taxable income. 

The patent box is a tax relief granted on a permanent basis while most of the other tax 

reliefs are temporary and renewed (possibly) from year to year (e.g. super-depreciation). 

Super depreciation is simply the ability to write off the cost of qualifying capital 

expenditure at faster than normal rates. 

From a practical point of view, it is advisable for an  
Italian group company to prepare a proper internal 
file concerning “Management fees”.  There is no 
need to inform the Tax Office that such file exists. 
However, in the event of a tax audit, the taxpayer 
can use the information in the file to support its case 
concerning the deduction of costs incurred. The 
same would be useful to provide evidence 
concerning services and explanation of the 
connection between these services and the activity 
of the Italian company. 
We can assist in the preparation of a robust file and 
effect a tax check-up reviewing existing 
documentation that relates to management fees 
and cost sharing arrangements. 
We can also provide invaluable assistance to attend 
meetings with the Tax Authorities so as to prevent 
employees from releasing statements which could 
be incorrect. 
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Italian law also provides a tax relief for R&D expenditure. The expenditure needs to be 

properly documented and correctly categorised to ensure that it qualifies. 

 

4.13 Tax audits 

A tax audit may be performed by the Italian Tax Agency, which is organized into 

Provincial and Regional Tax Office, or by the Tax Police (Guardia di Finanza).  Both 

the Tax Agency and the tax police have full power to ask for documents and enter 

company premises. 

The results of the inspection, response to specific questions and documentation and 

materials provided/seized must be reported in a final document (verbale di fine verifica) 

which must be delivered to the taxpayer itself. This document will summarise the 

findings of the tax investigation team and can contain observation of the taxpayer.  It is 

possible that the tax investigation team will draw up daily reports and present them to 

the taxpayers. 

The taxpayer is entitled to request the assistance of a tax adviser during the inspection.  

Given the formal nature of the procedure and the fact that all responses by the taxpayer 

can be used as evidence in subsequent proceedings, it is advisable to prepare written 

replies to the enquiries made by the inspectors. The taxpayer may provide comments 

during the inspection and these comments must be attached to the daily minutes 

completed by the inspectors or to the final report.   

The taxpayer has 60 days to send its preliminary comments from the time the final 

inspection report is served.  The Tax Office must examine the document of the taxpayer 

and explain why it disagrees (whether partially or fully) with such comments.   

This final report (verbale di fine verifica) is not yet a tax assessment (avviso di 

accertamento) but is a preliminary document subject to the examination of the legal 

department of the Tax Agency.  

We should clarify that only the legal department of the Tax Agency  is entitled to resolve 

whether a tax assessment has to be notified or not (in principle the legal department may 

also refuse the document of the inspectors and it may ask for additional information to 

the taxpayer).  

If the legal department agrees with the conclusion of the inspectors it will prepare a tax 

assessment (avviso di accertamento) which is an official document enacted by the Tax 

Office (and not by the Tax Police who do not usually issue assessments) requesting 

additional taxes and penalties (usually 90% of the additional tax). 

The tax assessment must be served on the taxpayer before the expiry of the statute of 

limitation period, and must be properly motivated by the Tax Office (motivazione). 

The assessment, once served on the taxpayer, may no longer be changed or modified by 

the Tax Office. 

If a tax assessment is served after the deadline expires, the taxpayer must anyway file 

an appeal requesting the court to order it null and void for this specific reason.  

If an appeal is not submitted to the Court, the tax assessment will be valid and it will 

become final 60 days from the date of service (and the Tax Office will be entitled to 

enforce payment of the whole amount). This means that 60 days after service the 

assessment and assertions reported in it may no longer be opposed.  
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The additional taxes and penalties requested by the Tax Office must be paid to avoid 

further enforcement action.  

 

4.14 Tax litigation 

A taxpayer may contest a tax assessment only by submitting an appeal to the tax Court. 

This sets off the official tax litigation procedure.  

The Italian tax litigation procedure is complex and taxpayers should always be assisted 

by a qualified tax adviser who is responsible for preparing the appeal and the following 

the procedure.  

The appeal must be submitted to the Tax Office and subsequently, within 30 calendar 

days from that submission, the same document must be filed with the Court of first 

instance  - Commissione Tributaria Provinciale) together with a filing fee, which goes 

from Euro 120 to  Euro 1,500, where the amount of tax at stake exceeds Euro 2,000) . 

The party losing the case may appeal to the second degree Court (Commissione 

Tributaria Regionale). This is the final court in matters of fact and procedure.  Appeal 

may be made to the Supreme Court in Rome (Supreme court – Corte di Cassazione )  

but only for a decision or a ruling on a point of law. 

The whole procedure may last six or seven years, from the time the initial appeal has 

been filed to the time it arrives at the Supreme Court.  Usually the first two degrees of 

judgement are not lengthy, but the final judgement, if appeal on a point of law or 

procedure  is made, may be  five years from the time an appeal is submitted to the 

Supreme Court (section no. 5 of the Supreme Court is the tax section).  Appeals to the 

Supreme Court need to be drafted by authorised counsel admitted to the Supreme Court.    

During the tax litigation the Tax Office is entitled to request partial payments of taxes 

and penalties.  A taxpayer may ask for suspension of these payments both to the Court 

and to the Tax Office itself provided that valid reasons exists – typically financial 

hardship, difficult to show in a multinational group situation. A claim for suspension of 

a tax claim will be heard by the relevant court in a relatively short period of time.  

Criminal penalties  

A taxpayer with operations in Italy must be aware that criminal penalties can apply 

under certain circumstances (for example false invoicing or accounting, or when the tax 

involved exceeds certain thresholds).  

Under Italian criminal law a false invoice is an 

invoice registered in the statutory accounting 

ledgers and related to services which have not 

been rendered at all by the supplier. 

Management will be liable also on criminal 

grounds. An Italian company may also be liable 

for administrative penalties (law 231/2001) as a 

consequence of tax offences committed by its 

management in the interest or to the advantage 

of the company. 

Administrative penalties may be heavy. Another 

consequence of pending proceedings or a successful prosecution is that the company 

Our criminal law team is 
available to help you and 
prepare your defence against 
criminal allegations.  
Our tax team is available to 
help ensure that you do not 
need to meet (on a 
professional basis) our criminal 
law team. 
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will be prevented from entering into business dealings (supply and tender contracts 

between the Public Administration and individuals may be barred from office). 

For this reason: 

• Appropriate and official procedures should be implemented to reduce as much as 

the risk possible of the commission of these crimes under Italy’s corporate liability 

and anti-white collar crimes rules; and  

• A proper internal supervisory committee (consisting of individuals independent 

from management) should be appointed to supervise the company’s compliance 

with these rules and procedures. 

A failure to file a tax return within the due deadline is automatically a criminal offence. 

So, where a foreign company is deemed to be operating through a hidden permanent 

establishment or where a foreign company is allegedly resident in Italy under the 

management and control rules, criminal proceedings can be started as the foreign 

company has simply failed to file an income tax and/or VAT return.  

 

4.15 Tax litigation and criminal procedure 

Tax and criminal procedures are fully independent (“principio del doppio binario”) and 

this can give rise to several issues  that must be considered by the taxpayer’s counsel.  

By way of example:  

1) A tax assessment concerning the existence of a hidden permanent establishment in 

Italy may trigger both criminal penalties and administrative tax issues.  

2) A tax assessment concerning the tax residence of a company may trigger both 

criminal penalties and tax issues. 

3) A tax assessment concerning undocumented costs or non-inherent and non-justified 

payments to another group company or third party can trigger both criminal and 

administrative proceedings with different timescales. 

Needless to say, these two matters (criminal and tax aspects) are related to each other 

so that a tax specialist has to work with a criminal lawyer.  

The team supporting the client must always consider both sides of the matter otherwise 

it will be impossible to achieve a result which may be considered as satisfactory.  

 

4.16 Role of the official documents issued by Tax Authorities 

The Central Tax Authorities may publish:  

• a circular letter (which is a document addressed both to Tax Offices and taxpayers 

to provide explanation of the law or technical explanation. In in this document the 

Tax Office provides its viewpoint and guidance on a particular legislation or tax 

issue);  

• a Ministry Resolution (which is a document addressed to Tax Offices in 

consequence of an official request);  

• a specific ruling (which is a document issued upon request of a taxpayer ). These 

kinds of rulings may also be issued by regional Tax Authorities. Some of these are 
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made public others not. 

These documents are not legally binding on judges and taxpayers while on the whole 

they are binding for the Tax Authorities. 

A taxpayer is not obliged to comply with the reply to his request for a ruling but may 

also start tax litigation. 

 

4.17 Exchange of information between Italian and foreign Tax Authorities 

The Italian Tax Authorities are encouraging exchange of information to prevent both 

tax fraud and tax avoidance.  A good example of this practice is contained in the Tax 

treaty between Italy and United States. 
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CONTACTS 

 

This paper has been prepared with the assistance of Mr. Colin Jamieson. 

 

On the Quorum web site  the reader can find all details concerning our law firm 
and how to contact us.  

 

Please send all correspondence to the managing partner Corrado Cardarello, or to 
Roberto Sparano / Nicola Romano. 

 

For further information about tax matters please write to the following partners: 

 

Milan office – Via Cino del Duca 5 

 

Paolo Comuzzi  pcomuzzi@quorumlegal.com 

Roberto Gasparini rgasparini@quorumlegal.com 

Antonio Micalizzi  amicalizzi@quorumlegal.com 

______________________ 

 

Rome office – Via degli Scipioni 281 

Giacomo Granata ggranata@quorumlegal.com 

 

********** 

Neither Quorum nor any of its partners can accept any liability for any loss deriving from 
any action undertaken on the basis of the information contained in this document. Italian 
tax law is complex and subject to change at any time, even retroactively, and you should not 
enter into any course of action without seeking appropriate and specific advice from a 
regulated tax professional having made available to that professional all the facts and 
circumstances.  
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